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HEARI NG OFFI CER BI BB: Pl ease begin to take
your seats. W are now on the record. Good evening.
On behalf of the United States Fish & Wldlife Service,
| wel come you to this public hearing.

My nane is Benjanin Bibb, and I'"'mw th the
US Fish &WlIdlife Service's Regional Ofice in
Portland, Oregon. | will be serving as the presiding
officer for this hearing. Also with me this evening are
representatives fromthe U S. Fish & Wldlife Service.
Cay Goude, to ny right, the assistant field supervisor
of the Sacramento Fish & Wldlife office; and outside
this room Pat Foul k, the assistant field supervisor
also in the Sacramento Fish & Wldlife office.

There are other representatives of the U S.
Fish & Wldlife Service here at today's hearing. You
will also find an information table just outside the
roomwith witten and display materials about this
proposal, as well as Fish & Wldlife Service staff to
assi st you and answer your questions.

At this point | would Iike to introduce Cay
Goude, to my right, who will make a statenment about the
US Fish &WIldlife Service proposal to designate
critical habitat for the threatened Al aneda whi psnake.

CAY GOUDE: Hi. [|I'mthe assistant field
supervi sor over the Endangered Speci es and Environnental
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Cont am nants programw thin the Sacramento field office.
Qur office's jurisdiction includes all counties within
the San Francisco Bay Area, as well as those in the
Central Valley. | amhere today with other Service
representatives to hear testinony on the proposal to
designate critical habitat for the Al aneda whi psnake.

The proposed designation was published in the
Federal Register on March 8, 2000, and copies are
avail able at the information table located in the back
of this room It is our intent that any final action
resulting fromthis proposal be as accurate and
ef fective as possible, and towards that end we seek the
best scientific and comercial data available. W wll
accept comments on the proposal until June 12, 2000, and
will base the final deternination on testinony received
today as well as conments received by our office.

Critical habitat for the Al ameda whi psnake
i ncl udes areas that support plant communities, such as
scrub, adjacent grasslands, and oak woodl ands. Wthin
t hese plant conmunities, specific features needed by
whi psnakes include small mammal burrows, rock outcrops,
talus, and other forns of cover to provide for
tenperature regul ation, shelter from predators, egg
laying sites, and areas for hibernation. Critica
habitat areas al so need to be able to maintain the
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whi psnake' s various prey species and adequate insect
popul ati ons for those prey.

The Al aneda whi psnake was listed as a
t hreat ened speci es under the Endangered Species Act in
Decenber of '97. At that tinme the Al aneda whi psnake was
af forded the protection of the Endangered Species Act
whi ch prohibits any individual fromengaging in
unaut hori zed activities that will harmlisted wildlife

Critical habitat is defined in Section 3 of
t he Endangered Species Act as the specific areas within
t he geographi c area occupied by a species, at the tine
it islisted in accordance with the Act, on which are
found those physical or biological features, one,
essential to the conservation of the species; and two,
that may require special managenent considerations or
protections. "Conservation" neans the use of al
nmet hods and procedures that are necessary to bring an
endangered species or a threatened species to the point
at which listing under the Act is no | onger necessary.

The designation of critical habitat requires
federal agencies to consult with the Service on acts
they carry out, fund or authorize that might destroy or
adversely nodify critical habitat. A critical habitat
designation has no effect on actions where a federa
agency is not involved. For exanple, a |andowner
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undertaking a project on private |and that involves no
federal funding or pernit. The vast majority of hunan
activities that require a consultation with the Service
due to critical habitat proceed with very little or no
nodi fi cati ons.

Under the Act, a critical habitat designation
est abl i shes a geographic area that is inportant for the
conservation of a threatened or endangered species, and
may require special managenent considerations. However,
a designation does not affect |andownership or establish
a refuge, wlderness reserve, preserve, or other special
conservation area. It does not allow government or
public access to private lands, and will not result in
closure of the area to all access or use. Rather, it
triggers the requirenment that federal agencies mnust
consult with the Service on activities they take or fund
that mght affect critical habitat.

During the listing process for the whipsnake
the Service determined that critical habitat designation
was not prudent for the species due to the |ack of any
significant benefit beyond that conferred by listing.
Moreover, the Service believed that publication of
preci se maps and description of critical habitat in the
Federal Register would make this snake nore vul nerable
to incidents of collection, further contributing to its
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decl i ne.

The Service concl uded that any benefit that
m ght be derived fromthe designation of critica
habi tat for the whi psnake was outwei ghed by the
increased threat of collection. However, in a |awsuit
filed in federal court against the Service by the Center
for Biological Diversity and Christians Caring for
Creation, the plaintiffs contended the Service was in
viol ation of Section 4 of the Act which requires the
designation of critical habitat at the tine the species
is listed.

In Novenber of '99, the court disnissed the
lawsuit as a result of settlenment agreenent entered into
by the Departnent of Interior and the plaintiffs. Under
the terns of the settlenent, the Service agreed to
submit a proposal to designate critical habitat for
publication by March 1st, 2000, and to nake a fina
determ nati on by Septenber 1st, 2000. The Service
submitted its proposal to designate critical habitat for
t he whi psnake to the Federal Register on March 1st, and
it was published on March 8th, with a 60-day conment
peri od.

In the March 8th Federal Register the Service
proposed seven areas: In Alaneda, Contra Costa, Santa
Clara and San Joaquin Counties as critical habitat.

8
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VWhile there is 406, 708 acres of critical habitat
proposed within these seven units, not all of the |and
within the units is significant enough to the Al aneda
whi psnake to require federal agencies to consult with
t he Servi ce.

The Service will require consultation only in
t hose areas that contain the physical and biol ogica
features necessary for the species' survival. Existing
features and structures such as various type of
devel opnent, buil di ngs, roads, canals, railroads, |arge
wat er bodi es, and other features not currently
containing or likely to devel op these habitat conponents
are not considered critical habitat.

As Section 4 of the Act requires, the Service
will pronptly hold at | east one public hearing if any
person files a request within 45 days of the proposed
regul ation. W received several requests from
i ndi vidual s and organi zations to hold this hearing. On
May 15t h, we reopen the public comment period for
critical habitat designation until June 12th to
acconmodat e the hearing and provide additional time for
your input.

It is our intent that any final action
resulting fromthis proposal will be as accurate and as
ef fective as possible. Therefore, we solicit coments

9
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or suggestions fromthe public, other concerned

gover nment agencies, the scientific conmunity, industry
or any other interested party concerning this proposed
rule.

We particularly seek coments concerning the
following: One, the location of any additiona
popul ati ons of Al aneda whi psnakes and the reasons why
any habitat should or should not be deternined to be
critical habitat; two, additional information regarding
the validity of the primary constituent el enents
described in the proposed rule; and three, additiona
i nfornati on regarding areas that may be essential as
travel corridors for connecting individual Al aneda
whi psnake popul ati ons.

Any deci sion on the proposed action will take
i nto consideration the comments presented here or any
rel evant information received by the Service by
June 12th, 2000. Such communication may lead to a fina
regul ation that differs from or a withdrawal of, the
proposed designation of critical habitat for the Al aneda
whi psnake.

The Endangered Species Act requires us to
designate critical habitat on the basis of the best
scientific and commercial information available, and to
consi der the econom c and ot her rel evant inpacts of
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designating a particular area as critical habitat.

We nay exclude areas fromcritical habitat
upon a determ nation that the benefits of such
excl usi ons outwei gh the benefits of specifying such
areas as critical habitat. W cannot exclude such areas
fromcritical habitat when such exclusion will result in
the extinction of the species.

We will conduct an analysis of the economc
i npacts of designating these areas as critical habitat
prior to a final determination. Wen conpleted, we wll
announce availability of the draft econom c anal ysis
with a notice in the Federal Register, and we will open
a 30-day comment period at this tine.

I now would like to introduce Jason Davis, a
staff biologist in our Endangered Species Division who
will be giving a short presentation on The Al aneda
whi psnake.

JASON DAVIS: Thanks, Cay. M nane is Jason
Davis. I'ma Fish & Wldlife biologist with the U S.
Fish & Wldlife Service. Heather Bell and | were the
primary authors of the proposed rule to designate
critical habitat for the Al aneda whi psnake, and |'m
going to give a brief presentation on the biology and
life history of the snake.

The Al aneda whi psnake, Masticophis lateralis
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euryxant hus, is a nmenber of the fanmily Col ubridae. It
is a group of snakes that are extrenely fast noving. It
is a subspecies of the California whipsnake, Masticophis
lateralis. The Al anmeda whi psnake is a very sl ender
snake that measures between 3 and 5 feet in length. It
has a bl ack dorsal surface with two yell owi sh orange
stripes that run down the length of its body. The
undersi de of the Al aneda whi psnake is an orange-rufous
color that is quite striking, and has a very iridescent
striking color if it hits the right Iight at the right
angl e.

In addition, the Al ameda whi psnake is a highly
secretive species that occurs in very |ow nunbers, and
is not likely to be seen even if it's actively being
| ooked for. There is another snake in the Bay Area that
it my be confused with, the conmon garter snake that is
also sinlar in appearance in that it's black in color
and has yellow, orange, or red stripes running down its
back. Let's see.

The Al aneda whi psnake is strongly associ ated
with scrub and chaparral habitats. Wthin scrub
habi tats, Al aneda whi psnakes tend to prefer south,
sout hwest and sout heast facing slopes as those aspects
tend to provide nore open stands of chaparral or scrub
Al aneda whi psnakes typically prefer scrub canopy
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cl osures of between 25 and 75 percent. As these provide
areas for basking and sunbathing while still maintaining
areas for cover against potential predators such as
red-tail ed hawks.

The Al aneda whi psnake is found in natura
habi tats other than scrub or chaparral, if those
habitats occur in close proximty to scrub or chaparral
i ncludi ng grassl ands, oak savannah, riparian -- riparian
draws, or oak-bay woodl ands. Rock outcrops are also a
very inportant conponent of Al aneda whi psnake habitat,
as they provide shelter against predators. They provide
potential breeding sites, and they also tend to attract
| arge nunbers of the whipsnake's prinmary prey which are
fence |izards.

The Al aneda whi psnake is an extrenely fast
snake that uses its speed to capture lizards and in this
case, the western fence |lizard, as seen in the nouth of
t he whi psnake. The Al aneda whi psnake will al so feed
upon ot her snake species, frogs, small birds, and
skinks. Let's see.

The distribution of the Al aneda whi psnake:

The Al aneda whi psnake occurs throughout Northern coasta
scrub and chaparral habitats in Al ameda and Contra Costa
counties. It is also found in northern Santa C ara and
western San Joaqui n counties when scrub or chaparra

13

COMBS & GREENLEY, INC., A LegalLink Company (415) 512-1234



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

habi tats occur there. Habitat fragnmentation has
created, | guess, the existence of five separate Al aneda
whi psnake popul ati ons, and those are the Til den-Briones
popul ati on, the Qakl and-Las Tranpas popul ation, the
Haywar d- Pl easant on Ri dge popul ation, the M. Diablo
popul ati on, and the Sunol - Cedar Mountai n popul ation

If you were to look at just an ordinary road
map of the East Bay area, you could probably figure out
where the five popul ati ons occur. They generally occur
in between the nmaj or urban centers of the East Bay, and
they're divided by the major highway systems that kind
of crisscross the Bay Area. This nmap here shows the
7 critical habitat units that were proposed in the
recent proposed rule to designate critical habitat. The
first five units also correspond to the five popul ations
that | just mentioned, and -- let's see.

The first population is the Briones -- or the
Ti |l den-Bri ones popul ati on whi ch occurs south of
H ghway 4. It occurs east of the city of R chnond, and
it occurs -- it occurs west of H ghway 680, and north of
H ghway 24 which is not showi ng up here.

The Cakl and-Las Tranpas popul ati on occurs
south of Highway 24. It occurs east of the city of
OGakl and. It occurs west of Hi ghway 680 and north of
H ghway 580

14
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The Haywar d- Pl easant on Ri dge popul ation occurs
south of Hi ghway 580. It occurs east of the city of
Hayward. It occurs west of Hi ghway 680, north of Niles
Canyon Road or Hi ghway 84.

The M. Diablo population is centered on
M. Diablo State Park and the scrub habitats that
radi ate away fromthe park.

The fifth popul ation, the Sunol -Cedar Muntain
popul ati on occurs south of Hi ghway 580 in the city of
Livernore. |t occurs east of the city of Frenont and
H ghway 680, and it al so extends south into northern
Santa Clara County and into western San Joaquin County.

Anot her inportant point -- or note on this nmap
is Units 6 and 7 are inportant to the Al aneda whi psnake,
as they provide inportant areas of connecting four
separ ate popul ations, and | guess the inmportance is that
it wll maintain genetic connectivity between those four
popul ati ons.

The Al ameda whi psnake is threatened by a
nunber of factors. The prinmary one being habitat
destruction due to urban devel opment and associ ated road
construction and hi ghway construction. Urban
devel opnent tends to attract urban adapted nmammal i an
predators of the Al aneda whi psnake, including feral and
donesticated cats, dogs, skunks, opossuns and raccoons.
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Overgrazing can be a problemfor the Al aneda
whi psnake as whi psnakes tend to avoid areas that provide
little to no cover, and a whi psnake is not going to be
found crossing over grassland to search for prey or to
go to other scrub habitats if there is no cover for them
to nove through. The conversion of scrub or grassl ands
to recreational facilities, including golf courses, is a
problem for the Al aneda whi psnake, as these areas
provide little in the way of cover and do not provide
any habitat for the whipsnake's prinmary prey, being
izards.

Additional threats to the Al aneda whi psnake
include fire suppression that creates overgrown decadent
stands of scrub habitats. Wat we are seeing with the
encroachnment of urban devel opnent into the wildland
interface is that local fire suppression agencies are
reluctant to allow natural wildfire to take place, and
so we are noving froma natural systemthat burns every
10 to 30 years to a systemthat hasn't burned in over
60 years. It provides extrenely high canopy closure, no
opportunity for whipsnakes to bask in, and whi psnakes
tend to avoid those types of areas.

In addition, overgrown decadent stands of
scrub habitat also tend to have very high fuel |oads,
and this may lead to a catastrophic wildfire event that
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may deci mate one or nore whi psnake popul ations. That's
one of our concerns.

That concludes ny presentation. |f you have
any questions, I'll be in the back room and I'Il turn
the ni ke over to Ben.

HEARI NG OFFI CER BI BB: Thank you, Jason and
Cay. W're going to wait a few seconds while they take
the table out of here.

(OFf the record.)

HEARI NG OFFI CER BIBB: This is a public
heari ng under Section 4 of the Federal Endangered
Speci es Act, as anended. Notice of the public hearing
was published in the Federal Register on May 15th, 2000,
begi nni ng on page 30951

As Cay nentioned earlier, public conments on
this proposal will be accepted until June 12th, 2000.
After review and consideration of your comments and al
other information gathered during this comrent period,
the Service will nake a final determ nation on the
pr oposal

The purpose of this hearing is to receive your
conments on the proposal. Coments on all aspects of
the proposal are very inportant and will be carefully
consi dered. Because of the inportance of your comments,
it is necessary that we follow certain procedures here
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thi s evening.

If you want to present comments at this
hearing, please register at the table outside this room
by filling out a formlike this (indicating). Wen you
regi ster, indicate any organization that you're
representing in your conments today. When you are
called to present your comments, please cone forward to
a mcrophone in the front, begin your presentation by
stating your full name, spell it for the record, and
indicate if you represent an organi zati on

This is an informal hearing, and therefore you
wi |l not be questioned or cross-examni ned in connection
with your comments. Your coments or questions are
bei ng recorded by the reporter to my left to preserve
themfor the record. Please keep in mnd, however, that
the reporter will not record any statenments fromthe
audi ence or statenments which are nmade to the audi ence.
Conments nust be nade directly into the m crophone,
facing the front of the room

I nstead of presenting oral conments here
today, or in addition to oral conments, you may submit
conments in witing. Witten coments nay be submitted
to the staff at the registration table outside this
room or they may be mailed to Field Supervisor
Sacramento Fish & Widlife Ofice, US. Fish &Wldlife
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Service, 2800 Cottage Way, Suite W 2605, Sacranento,
California 95825
This address is also available at the
registration and information tables outside the room
Witten coments will be accepted through
June 12th, 2000. Witten comments will al so be given
the sane consideration as oral comments presented here.
At this point we're ready for our first
speaker. Roy Cornwell, please come forward to the
m crophone, state your nane, spell it for the record,

identify who you represent, and begin your coments.

ROY CORNVELL: [I'mRoy Cornwell. I live in
Livernore. | represent a ranching fanily with a ranch
east of Livernmore. 1've left ny remarks out at the desk

so they were already recorded. The Endangered Species
Act is once nore a surprise to the public --
Co-r-n-we-|-I.

The Endangered Species Act is once nore a
surprise to the public with a nore outrageous than usua
critical habitat designation. W, the affected
| andowners, were not directly notified in 1997 when the
deci sion was nade to list the Al aneda whi psnake, nor
were we included in the 1999 settlenent discussions with
the Center for Biological Diversity, and the other
non- gover nnent al organi zati ons, commonly cal |l ed NGOs.
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An NGO is not accountable to the voters. It
has no real |egal standing. The decision involving
these NGOs is made behind closed doors in collusion with
the FW5. Those doors excluded the public. That public
is here in front of you with a ot of questions.

One woul d think the affected citizens directly
concerned woul d be considered first, rather than sone
di stant environnmental group with absolutely no stake in
the Iand. Suddenly confronted with a |l engthy federa
order, the |andowners are shocked. Seens to be the
normal FWS operating procedure, but to designate 400, 000
acres covering in part a heavily popul ated urban area
wi t hout any evi dence of serious scientific study borders
on the | udicrous.

ESA in Section 3, subpart 5, (a) to (c),
definitions, states that the critical habitat shall not
i nclude the entire geographi cal area which can be
occupi ed by the species, but only requires the use of
the best available. See Section 4(b), paragraph 2.

Just for exanmple, Al anmeda County with 471, 016
acres has about 24 percent of its area in dedicated
parks; an area of 113,280 acres. The other counties in
the affected area have conparable park areas. Mich of
this park area in Al aneda County, and in the other
counties as well, consist of the oak and chaparral with
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rock outcroppings that nake desirable habitat for the
whi psnake.

No consideration of using this permanently
preserved area was apparently considered. The public
does not even have access to quite a bit of the
desi gnated parkland. There are large areas in the park
system whi ch are | acki ng nmai ntenance funds, are off
limt to the public, so why wasn't this large area
consi dered? The approach of the FW5 is to use the
shot gun nethod and hit everybody bel ow the belt.

Sci ence, and indeed the ESA itself, has been
ignored in a headlong attenpt to take over as much
private property as possible and nmake |ife exceedingly
difficult for the people who are trying to nake a living
on the | and.

W know that the Center for Biologica
Diversity and the NGOs do not care even slightly for
injustice to the working fol ks who keep the open space
open by ranching and farming, but we have sone hope,
admttedly snall, that the so-called public service of
the FW5 woul d have a little consideration. |It's hard to
bel i eve that FWS woul d reconsider the HCP into a rea
scientific study, but they should at |east try.

For exanpl e, including aforenmentioned park
area in trying to optim ze the whi psnake habitat and
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nmnimze the effect on people would seemto be glaringly
obvious. Carrying out this type of study in cooperation
with the people who are going to have to live with the
whi psnake woul d seem equal | y obvi ous.

HEARI NG OFFI CER BI BB: Thank you,

M. Cornwell.

Qur next speaker is JimGnerder. M. Gnerder,
if you could cone forward, state your nane, spell it for
the record, indicate if you represent anyone and begin
your statenent.

JIM GAERDER: Good evening. M name is Jim
Gnerder. It's spelled Gwe-r-d-e-r. |'mhere tonight
on behalf of the Contra Costa County Citizens Land
Al liance. Thank you for the opportunity to provide
conment on the designation of critical habitat for the
Al aneda whi psnake.

Contra Costa County Citizens Land Alliance, or
CLA, is a grass-roots property rights group fornmed in
the late 1980s. Qur nmenbers are primarily located in
Contra Costa and east Al aneda County and are
representative of the silent mnority of Americans who
utilize their landholdings to provide food, fiber and
enpl oyment for our citizens, in addition to providing
care of the land for future generations.

Qur concerns are as follows: Private |and
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mappi ng. First of all, Citizens Land Alliance is
particularly concerned with the proposed designation of
critical habitat on private | ands. The designation of
critical habitat on private | ands inposes no i nmedi ate
regul atory control over private property unless Fish &
Wldlife can denonstrate that the private property owner
woul d require a federal permt or federal funding to
carry out activities on that |and.

On the other hand, designation of critica
habi tat woul d publicize the perceived presence of
species on private property by issuing a very public
mappi ng overlay on private property. This publication
of the location of potential endangered species on
private | and coul d subject private property owners to
i ncreased exposure to litigation, liability, trespass,
or other activities that could interfere with privacy,
and with | awful and beneficial uses of property.

At the sane tine critical habitat designation
on private land provides little or no benefit to the
Al aneda whi psnake, and for species that exist on private
l ands this increased exposure of harmto | and and
i npedi nents to | and use woul d di scourage | andowners from
seeki ng conservation solutions and cooperation with Fish
& Wldlife Service. Any protections to the Al aneda
whi psnake that can be garnered on private |and are
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al ready provided through the Endangered Species Act by
listing.

By regulation, Fish & Wldlife has determn ned
that designation is not prudent when either of these two
conditions exist: Nunber 1, the species is threatened
by taking or other human activity, and identification of
critical habitat can be expected to increase the degree
of such threat to the species; or nunber 2, such
designation of critical habitat would not be beneficial
to the species.

A recent newspaper article reports that there

are fewer than a thousand Al aneda whi psnakes in the East

Bay, and if this is true -- and as nenti oned previously,
publication of their potential location will attract

collectors -- designation of critical habitat on private
land will not be beneficial to the whipsnake; therefore,

t he desi gnati on of Al aneda whi psnake on private lands is
not prudent.

Economi c inpact: The Endangered Species Act
requires Fish & Wldlife to analyze and take into
account the econonic inpacts of designating critica
habitat. Citizens Land Alliance demands that Fish &
Wldlife Service carry out a neani ngful and supportabl e
econom ¢ anal ysi s under Section 4(b)(2) of the Act.

O nost concern to CLA nenbers is the economnic
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i mpact to their operations resulting fromthe effects of
such a public designation on property values. Also
apparent is that critical habitat designation wll
necessarily inpair or inpede certain |and uses that
woul d ot herwi se be all owabl e w thout the designation
giving rise to econonic considerations.

For exanple, we've already becone aware of
firebreak restrictions on public |ands due to potential
whi psnake | ocation. Private [andowners will feel an
econoni ¢ burden when their adjacent properties go up in
flanmes. The public will feel an econonic inpact from
i ncreased restrictions on public |ands.

Anot her exanple to be studied is the effect on
public projects, and the increased cost of creating
those projects due to their inclusion in the critica
habitat area. The East Bay is feverishly dealing with
af fordabl e housing and transportation issues. The
addi ti onal costs associated with the designation nmust be
studi ed and wei ghed to deterni ne whether the designation
i s prudent.

Envi ronment al inmpact: Undoubtedly,
designation of critical habitat will create additiona
regul atory inpacts and nanagenent restrictions on public
| ands and private lands with the substantial federa
nexus. Any necessary land use activities that will be
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required to shift el sewhere causi ng new economni c and
environnental burdens will have inpacts to the hunan
envi ronnent .

Fish & Wldlife nust address these inpacts
under a national Environment Protection Agency anal ysis
and wei gh the outcome in determ ning the prudency of the
desi gnati on.

Best avail able science: The secretary is held
to specific procedures for designating critical habitat.
Under the Endangered Species Act, the determ nation of
critical habitat nmust be made on the basis of the best
scientific data available, and after taking into
consi derati on the econom c i npact and any other rel evant
i npact of specifying any particular area as critica
habi t at .

In 1992, the Al aneda-Contra Costa Biodiversity
Worki ng Group was forned by the California Departnent of
Fish & Gane. Five other |ocal agencies were part of
this working group, which map species and habitat data
over 227,000 acres in east A aneda and Contra Costa
County. Funding for the study was provided by the
participating agencies, and others, including the
Nat i onal Bi ol ogi cal Service.

In 1996, the working group attenpted to
publish their study, replete with detailed biol ogica
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maps of the 227,000 acre area. Landowners protested,
and a subsequent stakehol der committee was forned to
hamrer out a consensus report. Fish & Wldlife had a
seat on the conmittee, and its representative signed the
final report release |last year. The final report did
not contain the original biological naps.

Thr ough that process, nuch data was revi ewed
by the participants on the conmttee. The Al aneda
whi psnake was used as an unbrella species to represent
the major habitat type shrubland. The approxi nate range
of reported spatial requirenents for the whipsnake was 5
to 21.5 acres.

The conmittee al so | earned that whi psnake
habi tat use focuses on scrub w thin each hone range,
al t hough they do use adjacent grasslands with scattered
shrubs. In addition, the science presented to the
conmittee indicated that Al aneda whi psnhakes are not
mgratory, and that they use the same honme range year
after year.

The conmittee al so di scussed the concept of
habitat corridors, and it was acknow edged in the fina
report that in the world of science, even this concept
is disputed. It is apparent that available scientific
data was not the basis for the proposed critical habitat
boundaries. |Instead, a broad brush was used to include
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t he 400, 000 plus acres as critical habitat for the
Al aneda whi psnake.

The maps produced by the original biodiversity
wor ki ng group covered Map Unit 4 and Map Unit 5 of the
proposed critical habitat designation. These
bi odi versity worki ng group maps indicated an estinated
5 percent of the 227,000 acres as shrubl and or potential
whi psnake habitat. Yet, the lines drawmn for map's Units
4 and 5 include an estimated 80 percent of that sane
area as critical habitat for the whi psnake.

This | eads CLA to conclude that the sane
overreachi ng nethods were used in determnmining the other
map unit boundaries of this critical habitat proposal
Fish & Wldlife nust reevaluate its proposed critica
habi t at boundari es based on sound supportabl e science.

Authority to designate: Fish & Wldlife has
substantial authority to regulate federal |and under the
authority granted by the Constitution in the Endangered
Species Act. However, this federal |and use authority,
which stens fromArticle 4, Section 3, Cause 2, of the.

Constitution does not extend to private
property. Rather, any authority to regulate private
activities or private |land use nmust derive fromthe
Commerce Cl ause of Article 1, Section 8.

In the absence of evidence that Al aneda
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whi psnake has any commercial utility, critical habitat
designation on state and private | ands |acks the
requisite interstate conmerce nexus. As a result, Fish
& Wldlife lacks the authority to designate critica
habitat on private |ands.

And finally, HCPs: The summary requested
conmments on Fish & Wlidlife's handling of the approach
for handling habitat conservation plans, and in that
vein, CLA is very concerned about recent heavy-handed
tactics used by Fish & Wldlife to coerce public agency
participation in multi-species, HCPs, and east Al aneda
and Contra Costa counties.

CLA is also concerned that the inplenentation
of HCPs in areas covered by a critical habitat
designation will provide the federal nexus necessary to
regul ate and restrict uses on private property. Thank
you for your tine and attention to these conments.

HEARI NG OFFI CER BI BB: Thank you, M. OGwerder.

Qur next speaker will be Robert Al denhuysen
| hope |'m pronouncing that correctly. M. Al denhuysen
if you could cone forward, state your name, and spell it
for the record, indicate any associations you m ght
have. And also bear in nmind, | have about 20 people to
speak tonight.

ROBERT ALDENHUYSEN: | have a short statenent.
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My nane is Robert Al denhuysen, A-l-d-e-n-h-u-y-s-e-n
I*'man environmental coordinator with RMC Pacific
Materials. I'msorry. |1'man environnental coordinator
with RMC Pacific Materials. W are a menber of the
aggregate and ready-ni x concrete industry. RMC Pacific
Materials sees itself as an environmental ly responsible
conpany. We recognize the ains of the endangered and
t hreat ened species protection, and we are fanmliar wth
Fish & Wldlife requirements for species. W have an
HCP in one of our facilities for the threatened
California red-1egged frog.

The reason we are here is because we operate
facilities in the proposed units of No. 4 and No. 7.
Qur concerns would be with requirenents as they relate
to our daily permanent and future pernanent activities.
W appreciate this opportunity to comment during this
public hearing period, and will be submitting a witten
statenment before the deadline period. Thank you.

HEARI NG OFFI CER BI BB: Thank you very much.
Qur next speaker will be JimJohnston. M. Johnston
pl ease come forward, state your name, spell it for the
record, indicate who you m ght represent, and begin your
statenent.

JI M JOHNSTON: CGood eveni ng, everyone. My
name is Ji mJohnston, J-o0-h-n-s-t-o0-n, and |'mthe fire
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chief of the Moraga-Orinda Fire District. W are

| ocated just east of the Qakl and-Berkeley Hlls, and we
cover an area of approximately 63 square niles. W have
jurisdiction over an area and coincidentally is adjacent
to the Tilden-Briones, Qakland-Las Tranpas, Cal decott
tunnel habitat areas that you' ve outlined in your
presentation tonight.

We are an organi zation that prides ourself in
wor ki ng with other government agencies, and the reason |
say that is because to this point | am sonewhat
surprised that we have not been -- attenpted to have
contact fromyour agency regarding this nost critica
i ssue that you have before you here tonight. Especially
with respect to the fact that your fear of catastrophic
fire could endanger the habitat for that endangered
speci es.

So | would hope that after this evening we'll
recei ve sone contact fromyour fol ks, and we can start
wor ki ng cooperatively together to have some nutual goals
in mnd here.

I would like to first point out that -- and
this is in the letter that we have fromour district
counsel, and I'monly just going to reiterate it here
tonight that -- it is our counsel's position that he
bel i eves that we are exenpt fromthe jurisdiction from
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the Fish & WIldlife Service proposed rul e here tonight.

However, notw thstanding that, and |I'm not
going to go into detail of the legality of that, 'l
| eave that to our attorney and the articulate letter
that he wote to you folks, but | would Iike to approach
this more froma rational standpoint, and just point out
that we do a lot of fire mtigation and fuel reduction
managenent in our particular area. 90 percent of the
Oinda area is in a very high fire severity zone. This
is an issue that is very inportant to us.

W do a lot of clearance, weed abatenment. W
do fire trailing in the area, and this all serves the
critical fire purpose in terns of preventing or
attenpting to prevent the strong |ikelihood of a
cat astrophi c event that occurred in the Gakland Hills.
Not only would it serve to benefit, which you are
seeking in protecting that habitat for the snake, but as
well it would serve to protect our interests in
protecting the homes, the properties, the fields, and as
wel |l the human |ife that woul d be endangered by such a
catastrophic fire.

We believe that in working together that --
and with our continued fire mtigation neasures we can
ki nd of work together, and to the nutual satisfaction of
getting objectives that we are trying to work on here.
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In closing, | would just like to say that
whet her or not there is a legality with respect to
jurisdiction, | would certainly urge you to at | east
revi se your proposed rule to allow for either an
exenption or allow those fire departnments or districts
who do fall under your jurisdiction to continue with
their mtigation nmeasures to prevent a |arge
catastrophic fire which has occurred in recent history.
Thank you very much.

HEARI NG OFFI CER BI BB: Thank you,

M. Johnston. Qur next speaker will be Roxanne N el sen
Ms. Nielsen, if you would cone forward, state your nane,
spell it for the record, tell us who you represent, and
begi n your statement.

ROXANNE NI ELSEN: My nane is Roxanne Ni el sen
N-i-e-l-s-e-n. | am speaking on behalf of Citizens for
Property Rights. W are a |local chapter of the National
Organi zation of People for the USA. W have been at
various public hearings in the past: The U. S
Department of Agricultural, U S Forest Service, and
have never been denied free speech or have been
escorted, asked to |leave by law officers before, as
have been tonight by the U S. Fish & Wldlife Service.

Peopl e for the USA is a grass-roots
organi zation of people in support of strong conmuniti es,
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vi gorous econoni es and healthy environments. The
nmessage we propose is one of fairness. W have issues
with the recent decision of the U S Fish &Wldlife
Service to designate 400,000 acres, primarily in Al aneda
and Contra Costa Counties, as critical habitat for the
Al aneda whi psnake, as a result of a settlenent reached
behi nd cl osed doors.

Many of our nenbers own | and now mapped as
proposed critical habitat, but none of our nmenbers knew
about the legal action or decision by the Fish &
Wldlife Service reaching a settlement with their |and
until it hit the newspapers. Wy are the | andowners not
notified or participants? As it has been explained in
the introduction, this action has no effect on private
property. Therefore, the designation of critica
habi tat shoul d be confined to existing public |ands.

The 157,000 acres of public |and mapped shoul d
be sufficient enough to neet the ESA goal, Endangered
Speci es Act goal, of conservation. W ask that the Fish
& Wldlife Service take into account areas already set
asi de for open space, such as city greenbelts, parks,
East Bay regional parklands, as well as easenents in
exi stence already for the preservations of other
speci es.

Agricultural activities on private |and should
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be exenpt of regulation. The best way to preserve
habi tat and open space in the affected area is to
encourage the long-termagricultural use of the |and,
not to hinder it.

W ask that the Fish & Wldlife Service
reevaluate their map to not restrict the potenti al
devel opnental land that is urban area -- that this urban
area so desperately needs to alleviate the housing
shortage. To not do so is irresponsible planning and
only encourages sprawl. Thank you

HEARI NG OFFI CER BI BB: Thank you, Ms. N el sen
Qur next speaker is WG Mrgan. M. Mrgan, would you
cone forward, state your nane and spell it for the
record, and indicate who you represent.

BILL MORGAN. Yes. M nane is Bill Mrgan
Mo-r-g-a-n. |'ma board nenber of the East Diablo Fire
District, and I want -- our district isn't very faniliar
with the details of this proposal, but on the surface,
as the chief of Mraga pointed out here, there's a --

i mpl enenting this plan is going to cause serious
probl ems on the public [ and, substantial areas in our
district -- our public | ands, parklands, watershed

| ands, et cetera.

Al'l of these organizations have fire
managenent plans, and apparently it will be very
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difficult or may be inpossible for these agencies to
carry out these fire managenent plans because generally
what these are are nmethods of creating fuel breaks to
control wildfire, and our other concern is on the
private -- sanme concern on the private lands. W have a
fire trail program W abate weeds when the fuel | oads
beconme dangerous, and we just don't see howit wll

wor k.

| think there are serious problenms with this
proposal. The other thing, | would hope that there
woul d be sone contact made with our district and the
other fire districts. Apparently, none of our fire
di stricts have been aware or haven't been on any mailing
lists for this, and if these catastrophic fires occur
it's hard to see that that's very beneficial to this
habi tat, and the snakes thensel ves.

So | hope we can get together and work out
sone of these things, or preferably just drop this
proposal at this time. It seenms that it's a bit of a
spur of the nonent, unplanned, and unorgani zed. So
t hank you.

HEARI NG OFFI CER BI BB: Thank you, M. Morgan

Qur next speaker is Roxanne Lindsay.

Ms. Lindsay, please come forward, state your nane for
the record, spell it, indicate who you represent, and
36
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begi n your statement.

ROXANNE LI NDSAY: M nane i s Roxanne Lindsay.
That's L-i-n-d-s-a-y, and |'m here on behal f of Senator
Ri chard Rai ney. Senator Rainey apol ogi zes for not being
able to be here tonight hinself.

He asked that | urge you to work with the
local fire districts. Mich of the territory that we're
di scussing tonight is in his senatorial district. He
woul d I'i ke very nuch to be infornmed of any activities;
if he can facilitate a neeting between the fire
districts, that would be fine, he would be eager to do
that, but just -- again, he urges that you work with the
fire districts to help mtigate the situation. Thank
you.

HEARI NG OFFI CER BI BB: Thank you, Ms. Lindsay.

At this point we're going to take a brief
break of four minutes to allow the court reporter here
to take care of business. Thank you. W' re now
adj our ned.

(Whereupon, a break was taken from 6:53 p.m
to 6:57 p.m)

HEARI NG OFFI CER BI BB: Qur next speaker will
be Rick Probert. M. Probert, would you cone forward
and state your nane, spell it for the record, indicate
who you represent, and begin your statenent.
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Rl CK PROBERT: Good evening. M nanme is Rick
Probert. I'mthe fire chief of the San Ranbn Vall ey
Fire Protection District. M last nane is spelled
P-r-o-b-e-r-t. I1'mhere tonight to also share with you,
as Chi ef Johnston has shared earlier, our deep concern
with regards to the proposed efforts that you have put
forth before us tonight.

The fire protection district that | represent
covers 155 square miles within this area, and covers two
units as described in the outline: The M. Diablo unit
and the Oakl and-Las Tranpas unit.

The fire district is extrenely concerned about
several areas: One, as Chief Johnston alluded, we, too,
feel in our witten correspondence by our |egal counse
that the U S. wldlife -- Fish & Wldlife does not have
jurisdiction; and secondly, we also are -- are very
concerned about the lack of comunication with the |oca
fire agencies. | think that's been nmade very cl ear by
Chi ef Johnston, and al so the representative from East
Di abl 0 and Senator Rainey's office.

VWhile sitting here listening to the
presentation, | was struck by the two chiefs' concerns
of the biologists that nade the presentation, and one
was the concern about the |ack of natural fire behavior
within the area, and what that does or doesn't do with
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regards to the Al aneda County -- the Al ameda whi psnake;
and secondly, about the -- about the concern that he had
with regards to the catastrophic, hot, working fire that
could destroy the habitat.

I can tell you that basically reading the rule
and the proposal that in both cases the proposal puts
fire agencies and linmts themin their ability to do
mechani cal mitigation, grazing nitigation, and al so
prescribe burns, and basically hand ties us with regards
to protecting not only the citizens of our -- of our
valley and their lives and property, but also the
habi tat that you have aptly pointed out needs to be
protected, and | think that as any good plan, this plan
needs to -- to -- to be reviewed, it needs to be | ooked
at fromall angles, and it certainly needs to have the
i nput of the local fire agencies and the people who have
been there, done that.

| can assure you that in one area you've had
the single largest |oss of hones in property in the
history of the United States in the -- in the Gakland
tunnel fire, and that is the Caldecott area. You cannot
i gnore the inpact econonically, socially, or froma
habi tat point of viewwth regards to that loss. It was
stated earlier that if a fire should occur, it's not
going to be if it occurs, it will occur.
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My job as the manager of this organization is
to be able to stand up in front of the citizens that --
that have hired me and entrusted their nost trusted
possessions, their lives and property, to be able to
stand there and tell themthat we, as a fire agency,
have worked with both private and public | andowners and
made sure that the highest possible protection can be
afforded to both themand the -- and the public
agenci es, whether it's habitat protection or property or
life.

| urge you to -- to reconsider the rule, to
take the tine to investigate all aspects of it, and to
work very, very closely with the public agencies. As |
said before, been there, done that, and we've worked
very, very hard to ensure a safe conmunity not only for
the citizens, but for the beautiful area that we have.
Thank you very nuch, and | will |eave off a witten
conment out si de.

HEARI NG OFFI CER BI BB: Thank you, M. Probert.
| appreciate your comments.

Marguerite Kauble, please come forward, state
your nane, spell it for the record, indicate who you
m ght represent, and begin your statenent.

MARGUERI TE KAUBLE: Hi. M nanme is Marguerite
Kauble. 1'mgoing to quote a few phrases from M chael
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Vandeman's letter to East Bay Regional Park District in
June of 1995. He tal ks about here that the Al aneda

whi psnake needs direct sunlight, and farther down in his
letter it says that they need nmore brush as cover from
hawks, and things |ike that, and we can't have it both
ways. We can't have an overgrowth of growth and then to
have bright sunlight.

This country was founded on private property
rights, and in his letter he tal ks about these snakes
being individuals. Since when did animals and rocks
becorme individuals that think |ike human bei ngs or on
the sane | evel as a hunan being? He tal ks about
corridors. Corridors are places where people won't be
allowed to go. W already have a lot of land around the
San Franci sco Bay Area that is supposed to be, quote
public | and, but people are not allowed to go there
anynore.

So if this is going to be corridors that
people won't be allowed to go in, how much | and does
this -- does the Al ameda whi psnake and the different
five popul ati ons need? What kind of nanagenment is going
to be needed for these Al ameda whi psnakes? WII the
property owners be conpensated? WII| the property
owners still have to pay taxes? 1In the Constitution, it
says that -- in the Fifth Anendnent -- that property
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wi Il not be taken unless just conpensation

There's a lot of other areas, | wanted to nmake
it short because there's other people that need to talk,
but we need to reformthe Endangered Species Act. W
need to rethink this critical habitat that's going to
take private property owner's |and, maybe m ne someday.
Si nce when does the federal governnent or the Fish &
Ganme have jurisdiction over private property? Thank you
for letting me speak

HEARI NG OFFI CER BI BB: Thank you, Ms. Kaubl e.

Qur next speaker is Jeff Mller. M. Mller
if you could cone forward, state your nane, spell it for
the record, and any associ ation you m ght have, and then
begi n your statement.

JEFF M LLER Hi. Jeff Mller. J-e-f-f,
Mi-l-l-e-r. 1'mhere tonight speaking on behal f of the
Center for Biological Diversity and the Al aneda Creek
Al li ance.

A |l ot of people see governnent conspiracy and
bl ack helicopters in this critical habitat proposal, but
we' re basically here tonight because we have a | oca
speci es, the whi psnake, which is going extinct, and
we're trying to do sonething about that, and ultimately
savi ng ot her species fromgoing extinct is going to
benefit us, benefit our water quality, benefit our air
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quality, and benefit our quality of life.

| just wanted to read sone witten conments,
but | just wanted to point out that the Fish & Wldlife
Services' charge with the conservation of the Al aneda
whi psnake and conservation as defined in the Endangered
Speci es Act includes recovery of the species to the
poi nt where it no | onger needs the protections of the
t hreat ened speci es desi gnation

In order to achieve recovery of the snake,
there nust be significant habitat for current
popul ati ons to expand, and connectivity between the
popul ati ons nust be naintai ned and increased, otherw se
the snake is never going to recover

Addi tionally, because only prelimnary
infornmation is avail able regarding distribution
abundance, the precautionary principle should support as
broad a designation as possible. | would just like to
say that we enthusiastically support the proposed
critical habitat as currently proposed.

The Fish & Wldlife -- it appears that al
known, historic, and current occupi ed whi psnake habit at
has been included within the seven proposed units. |
just want to ensure that no suitable habitat will be
destroyed or adversely nodified with the invol venent of
federal agency through a mssion or oversight in the
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designation process, and | just would encourage the
agency to make sure that that's not going to happen

The understanding in the proposal is that any
-- any features within the current boundaries which are
not suitable habitat for the whipsnake, such as
bui | di ngs, roads, reservoirs, existing features with no
habitat value will not be considered critical habitat,
and that's of course reasonable, but it seens |ike
anything that is suitable habitat or has the potenti al
to devel op features which are necessary for the
conservation of the species should remain in the
critical habitat designation

The burden of proof that no destruction or
adverse nodi fication of habitat essentially recover the
whi psnake for any devel opnent activity or project
i nvol ving a federal agency or involving any federa
nexus should lie with the project proponent. It's going
to be too late once that habitat's been bull dozed or has
a golf course over it to go back and say, well, | guess
we did need that habitat to maintain a corridor here.

The burden of proof should be on the project
proponent, especially if there is a federal agency
i nvol venent, and that doesn't mean these projects can't
go through, it just neans they cannot destroy or
adversely nodi fy that habitat.
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I'd like to just comment on -- there's been a
nunmber of conments that critical habitat will not
provi de any additional benefits for the species, because
the species is already listed as a threatened species.
Wel I, the threatened designation prevents illegal take
of the species, which is not necessarily the sanme thing
as preventing destruction or adverse nodification of
habitat. There's two different standards there, and
think -- | think preserving the habitat is an inportant
di stinction there.

Any -- we also would like to encourage any
future incidental take authorized under HCP to ensure
that the take -- the take authorized does not destroy or
adversely nmodify critical habitat.

It's one thing to authorize take of individua
snakes for a project where there's nitigations in place
or an overall habitat conservation plan that provides a
net benefit to the species or additional habitat being
designated. |It's another thing to allow take which
al l ows destruction of habitat that's al ready been deened
necessary to recover the species.

In ternms of the potential threats to the
species due to the designation of critical habitat,
havi ng | ooked through the Fish & Wldlife Service files
on the whi psnake, there is no docunentation of
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collecting of this species.

Ken McCl oud, a Fish & Wldlife |aw enforcenment
personnel, says the whi psnake does not appear to be
particul arly popul ar anong reptile collectors. Fish &
Wl dlife Service Biologist Mark Jenni ngs has noted that
stripe racers nake nore pets and are very hard to keep
in captivity.

The threat fromthe collectors is low, and the
scal e of the maps that are published really don't give
any -- won't help potential collectors in any degree,
and conversely the designation of critical habitat may
prevent destruction of significant acreage of remmining
habi tat for the whi psnake.

To address some of the economic issues and the
housi ng shortage, | think protection of the 7 core areas
for the whi psnake actually will have a great economc
benefit to the Bay Area. Preserving our open space
preserves not only our quality of life, but also
i ncreases property values. Qur open space attracts
tourismand recreation, which contributes to our
econommy. There -- it is possible to provide housing for
people in the Bay Area through infill and redevel oprment
wi t hout contributing to further spraw.

I'd al so say in response to the concerns of
the fire -- various fire departnents, | think it is
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certainly within their capability to find a way to do
fire control without destroying or adversely nodifying
snake habitat. | don't think this is going to put a
noose around anyone's neck in terns of prevent fire.
Thank you very nuch.

HEARI NG OFFI CER BI BB: Thank you, M. Mller.

Qur next speaker will be Law ence Costello
At this point | have about 11 people to speak, and we
have 55 minutes. 1t's inmportant that everybody be given
an opportunity to speak, including you, M. Costello.
Bear it in mind, be brief. Thanks.

LARRY COSTELLO. My name is Larry Costello,
Co-s-t-e-l-1-0. | represent nyself as a honmeowner in
Dublin, and | have a background in nol ecul ar bi ol ogy,
and actually did population studies for the Fish &
Wldlife Service up in Al aska back in -- about five
years ago

I won't go into the details about how
important it is for various populations to mx for
diversity and for the survival of the species. |If you
want those details, you can talk to me later, but sone
of the things here tonight that were said have just
appal | ed ne.

| live in Dublin and | feel that the quality
of my life would be inproved by having this critica
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habitat set aside. | see the freeways around the areas
that are choked with cars and the grassl ands and

farm ands being converted into strip malls and parking
| ot s and housi ng devel opnent s.

Now, a |lot of honeowners here tal k about | and
rights and preserving agriculture when they're the first
ones to sell their farmto a developer for nmllions of
dollars, and convert it into a strip mall, like what's
happened in the east part of Dublin, and to housing
devel opnents. They al so tal k about being left out of
t he denocratic process by being turned away for this.

And as far as | know, this is a hearing to
study the proposal for critical habitat. W have not
done anything here today, but we're listening to
everyone. A lot of tines I'mleft out of the denocratic
process when a planning board plans communities with
| andowners nore -- nore of |andowners in mnd than with
the best interests of -- of the region

I"'mreally tired of the backroom politics that
goes on a lot of times in the planning process. It
| eaves out denocracy, as far as |I'mconcerned. So | do
not agree with the fact that | andowners say that they're
-- they're the poor victimhere. As far as | know, the
snake didn't have anything to say when you took over its
land. It was here before you were.
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So | just want to say that | support this as a
honeowner, and | hope we will continue to study in a
very logical scientific manner and not kowtow to
| andowners who say they want to continue agriculture,
and then sell their property to devel opers. Thank you

HEARI NG OFFI CER BI BB: Thank you,

M. Costello.

Qur next speaker will be M. JimBlickenstaff.
M. Blickenstaff, if you will conme forward, state your
nane, spell it for the record, tell us if you represent
anyone, and begin your statenent.

JI M BLI CKENSTAFF: Good evening. |'mJim
Blickenstaff. |I'mwith a M. Diablo group, Sierra dub
and | wanted to just give you something that you're
probably already aware of; that there are a | ot of
interests that are affected by the decisions you nake,
and you're sure to hear all those interests, but the
bottomline is sonetimes you have to | ook beyond those
interests to the ultimate interest of the people as a
whole, and that's what | ultinately hope you do, because
interms of that bottomline the present systemis not
wor ki ng. The present systemis not working.

These species continue to -- their habitat
continues to degenerate. They continue to becone nore
rare, and if you are unsuccessful in your process of
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actually establishing a critical habitat, and the
mechani sm for protection, they will continue on the road
to extinction. That is -- you can extrapolate this to
that conclusion if you're unsuccessful

Like |I said, the present systemfails to solve
this problem It pieceneals the problem and it's hit
and mss. The studies are -- the results of studies of
habi tat are soneti nes questi onabl e because of the
notivations of the people doing the studies, and the
enforcenent after a study designates an area is al so
guesti onabl e under the present system because sonetinmes
the nonitoring of that doesn't exist, and the net result
is a progression to the extinction of the species, and
in this case the whi psnake, but the process includes
ot her species, as you know. The red-1Iegged frog, and

others. The process does the sane thing to them

Sol -- 1 wanted to get to all the points
here. | want to also nention that critical habitat nay
actual ly preclude the potential for illegal takings,

because there is a pressure with the present process of
doi ng sonme things prior to studies leading to
devel opnent that nakes sure the studies don't find
anyt hi ng.
There is a pressure for certain people to do
that through poisoning or other nethods to nmake sure a
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study clears away for devel opnent. Again, the process
that's going on now actually can encourage the
extinction in certain |ocations of the whipsnake, or

ot her species, because of this pressure to preclude a

di scovery of it with a need to try to devel op that |and,
or whatever.

So ultimately | think there will be two
choices that the Fish & Wldlife Service can nake a
decision on, and one is one that | hope will be the
outcone, that there will be a successful conclusion of
this process to have a nmechanismin place that protects
the California A ameda whi psnake, and includes in that
process an understandi ng and appreciation of the vested
interests that are worried, but is not driven by those
vested interests.

The ot her choice you have is to throw up your
hands and say you weren't able to do it, and at |east
admt that, and then we'll go fromthere. But | hope
you won't take that second one obviously, because
think that would be a failure of your mandate to the
peopl e of the United States. Thank you.

HEARI NG OFFI CER BI BB: Thank you very nuch,
M. Blickenstaff.

Qur next speaker will be Dr. Cheryl Morgan
Dr. Morgan, if you could conme forward, state your nane,
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spell it for the record, and indicate if you have any
associ ations with other groups, and start your
statenent.

DR. CHERYL MORGAN: CGood evening. M nane is
Cheryl Morgan, Mo-r-g-a-n, and ['mprimarily here
because | was | ooking at your study, and seened curious
that a study so lacking in credibility would result in
any kind of decision, hearing or otherwise. As you
know, your study is somewhat deficient in statistica
sanpl i ng.

Then when | sat here and listened to your
description, it becane rather obvious why we're having
this hearing. It has very little to do with the
whi psnake. Your maps duplicate and even supersede the
park acquisition plans in this area. So it becones
qui te obvious that this designation as a secondary
pur pose of reducing property val ues, nmking acquisition
of parklands in this area nmuch easier.

Toni ght the participation in this meeting by
environnental i sts, such as the man from Dublin, who have
absolutely no economic interest in this decision, but
who do have interest in seeing park acquisition
i ncrease, their participation in this nmeeting doubl es
the evidence that this has very little to do with the
whi psnake, and very much to do with reduci ng property
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val ues so there's less private land, nore public land in
Contra Costa and Al aneda. Thank you

HEARI NG OFFI CER BI BB: Qur next speaker will
be Brian Mathews. M. Mathews, if you could cone
forward, state your nane for the record, spell it,

i ndi cate who you represent, and begin your statement.

BRI AN MATHEWS: Good eveni ng. Thank you for
giving ne an opportunity to coment tonight on the
designation of critical habitat for the Al aneda County
whi psnake. My nane is Brian Mathews, Ma-t-h-e-ws. |
represent | andowners, the National WIldlife Society, and
the Nature Conservancy. Although I'maffiliated with
t he organi zations, | do not support the designation as
| aid out here today, the critical habitat maps as you' ve
st at ed.

I think that as a nmenber of the scientific
community, we really believe that enpirical data is
i nportant to base decisions upon, and the -- the non --
t he unsubstantiated or the lack of enpirical data in
your study enphasizes this, and the fact that this was a

settl enent decree that did not include the najor

stakehol ders is, | think, a sham
Just a couple of other points: | think that
the -- the designation of critical habitat is a taking

of land wi thout the prior benefit of the econonic
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analysis. | think that any designati on ought to include
an economni ¢ conpensation plan that identifies future

| and val ues or future devel opnent and future |and use
opportunities.

W al so are concerned about the decrease in
the Iand value by this designation, particularly when
it's private property. W think that those designations
shoul d only cover public use |l ands, and not include
private property in the designation. Thank you.

HEARI NG OFFI CER BI BB: Thank you very nuch.
Qur next speaker is Dennis -- I'msorry, | can't
pronounce your nane -- Stefani

DENNI' S STEFANI: Dennis Stefani. That's
S-t-e-f-a-n-i. |'ma homeowner in the area, and
greatly support critical land usage that you've got in
front of you now. | think it's going to be beneficial
to the people that have property here right now
Wherever there is a quality of life in the area it is
proven to be much nore valuable. People that live in
areas of such nature al ways have hi gher quality and
hi gher prices for their value of their property.

I -- | think that what you're doing right now,

if you go ahead and follow this through, | want to
congratul ate you for it. Don't let these other stories
that conme along that say that -- the gentlenman that has
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a home in -- | think it was Dublin, if I'mnot nistaken
has no econonic reason to be involved in this. | think
he does. He lives in the area. He's got property
rights, too. So he has as much opinion here, if not
nore, than probably some of the people that got their
plan all laid out already.

I think it's good for the future. 1t's going
to be great for the younger people that cone along to
have a place to be proud of. It won't be a repeat of an
L.A, like we're heading for already. Let's stop that.
So I'min support of it, and | want you to do the sane.
Thanks.

HEARI NG OFFI CER BI BB: Thank you, sir.

The next speaker will be Al Spotorno.

M. Spotorno, if you could cone forward, state your
nane, spell it for the record, indicate who you
represent and begi n your statenent.

AL SPOTORNO  Good evening. M nane is Al
Spotorno, S-p-o-t-o-r-n-o. Fourth generation | andowners
of Al aneda-Contra Costa counties. M grandchildren are
fifth generation on the land. |'mgreatly disturbed
that a settlenment was reached in this proposa
desi gnating over 400,000 acres as critical habitat when
none of the property owners were advised of this
decision or participated in evaluating or coning to this
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concl usi on.

I"mreally concerned with the broad-brush
pai nting of the maps, particularly Unit 5. | think you
owe it to the property owners to be nore descriptive so
they know if they're critically inpacted or not. One
cannot ascertain fromthese drawi ngs what properties
actually are involved and what properties are not.

| question your definition of inappropriate
grazing. These lands from day one have al ways been used
for grazing. |If they were habitat before when they were
used for grazing, why nowis it critical to coment on
that? Seens to ne there's a conflict in your definition
there, and | would like to know how and what's invol ved
in that description. | think you have plenty of public
land in these designated areas that nore than conpensate
for habitat. | think your alluding to 400,000 acres is
a vast extravagant definition of a total habitat area.

| have -- we have sone real concerns here for
the ag industry, for the well-being of the people, and
for maintaining agriculture in this conmmunity, for
protecting the ownership of properties in properly
defining where this habitat should be. |Is there any
conpensation for properties that are inpacted by this,
or are we just left to assume the burden for society
agai n? Thank you for your tine.
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HEARI NG OFFI CER BI BB: Thank you, sir.

The next speaker will be Peter Banke.

M. Banke, if you could please cone forward, state your
nane, and spell it for the record, and begin your
statenent.

PETER BANKE: My name is Peter Banke,
B-a-n-k-e. In 1995, a man, with the | ast nane of
Vandeman, wote a letter to the East Bay Regional Park
District. In the letter M. Vandeman said that
bi cyclists and bul |l dozers pose a threat to the Al aneda
whi psnake and that it should be a threatened species.
He al so asked themto cl ose down the road to Bl ack
Di anond M ne on M. Diablo because a bicyclist ran down
what he said was the biggest whi psnake ever recorded,
and that a bulldozer ran over one of the snake's dens.
In response to his letter, Park Ranger Epstein said it
is inmpossible to close down the road, and not in ny
power, and since | see nany of them they must be doing
fine.

I live on a ranch with ny father, brother --
nmot her, and younger brother. | have -- we have seen
many whi psnakes on our ranch, and all of our nei ghbors'
ranches. The Al ameda whi psnake and its subspeci es,
Cali forni a whi psnake, are everywhere on those ranches.
We have the red-l1egged French frog al so which feeds on
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t he whi psnake.

In ny opinion | say that -- | say just because
a coupl e of whi psnakes are ran over and because of a
couple of forest fires, it doesn't nean they're going to
go extinct. They say the whipsnake lives in areas of
sagebrush, which | can prove is not their only habitat.
|'ve observed themin ponds and |'ve al so observed them
mating in a creek bed.

Qovi ously there has not been enough research

done on the Al aneda whi psnake. | see so nany whi psnakes
in so many different habitats. | belive they are not a
threatened aninal. | can probably take ten whipsnakes a

year and successfully put themin ten different
locations and in different habitats. There are 150 --
1,500 and -- 100,000 -- 157,795 acres, that's 246 square
mles of habitat the snake lives on with no human threat
to its habitat.

Qoviously this is a sinple schenme to deprive
the property owners of their constitutional rights. |If
you put this snake on the threatened species list, you
m ght as well put all snakes on the threatened species
list. Thank you.

HEARI NG OFFI CER BI BB: Thank you, M. Banke.

Qur next speaker will be Kent Stromsnoe.

M. Stronsnoe, if you could cone forward, state your
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name. M. Stronsnoe?

(No response.)

Qur next speaker will be Tom Ford.

Is this M. Stronsnoe? Yeah, okay, sorry.
State your nane, spell it for the record, indicate if
you represent anyone and begi n your statenent.

KENT STROVSMOE: My name is Kent Stronsnoe.
K-e-n-t, S-t-r-o-ms-mo-e. |'ma property owner,
apparently included wi thin one of these areas, and
apparently | say because the quality of the mapping
| eaves ne in doubt whether or not ny property is
i ncl uded, and whet her adjacent properties are included.
This concerns ne greatly because | know that the
adj acent properties and probably nine should be
i ncl uded.

Sol -- ny first cooment is basically that |
can't make cogent conmentary with regards to the
proposal for designation of critical habitat until such
time as you produce accurate nmapping with boundaries
that are discernible and translatable to the ground, and
until you do so it just becones inpossible to
appropriately evaluate the proposal

Al'though it is quite clear fromthe previous
speaker that he's identified very high quality habitat
that should be included as critical habitat for this
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creature, and |I'mglad that apparently such habitat is
included. Until such tinme as we do sonet hi ng about
speci es which suffer fromshrinking habitats and whose
popul ations are in decline because of shrinking habitats
because of historic poor grazing practices, because of
devel opnent sprawl, and all the other issues related, we
have to recogni ze that any activity which further
reduces the habitat of species in decline because of
i nadequat e habitat need to be eval uated closely, need to
have consultation with the Service, and should be
designated in such a way that it does get that kind of
consul tation. Thank you.

HEARI NG OFFI CER BI BB: Thank you very nuch,
M. Stronsnoe.

We now have five nore speakers and 30 ninutes,
so pl ease keep your statenments to five minutes.
M. Ford, please state your nanme, and tell us who you --

TOM FORD: My nane is Tom Ford, F-o-r-d. |
live at 7262 Tina Place in Dublin, which is close to the
ridge. |'mspeaking for nyself and also for -- at his
request, M. Dave den. W are both directors of the
Preserve Air Ridge Lands Conmittee, known as PARC
longtinme menbers. |It's a very old organization
30 years in the area. M. denis a representative for
Pl easanton on the board and I'mfor Dublin.
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W are, however, both speaking -- at ny
attribution -- for ourselves, since we did not run this
by the Board. | think we are consistent with the
Board's directions and objectives, however. He lives in
the foothill area over the -- in an unincorporated area
near Tahama Falls, and the -- of course, the
Mul | er (phonetic) ranch

He asked that | bring it to your attention
that a biologist did catch a whi psnake in that area,
near Muller ranch. They put a nonitor on it. They
followed it. They followed its travels and they caught
it again and they renoved the nonitor

So the -- they know the habitat area, and they
know that it does exist in the area. Apparently the
shake is quite prevalent in this large area of the
ridge, by other testinmny we've heard there. This
presence is docunented in the Miuller Ranch ERI, M. den
st at ed.

Now, ny coments: In an adjacent to the
Dublin ridge area, there are approxi mately 3,000 acres
that we're very concerned about. Schaefer Ranch has 500
acres, that's certainly habitats that are noted in the
map, and there's an additional 2,500 acres, an extended
pl anning area for Dublin which is the subject of the
Novenber 2000 vote initiative to put any proposed
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devel opnent to a citizen vote. Very denocratic. It's
not taking land, and so on

The public incentive for both Pleasanton and
Dublin | feel is quite consistent with many votes and --
rallies, and so on, to protect the ridge area, and in
fact Dublin in 1993 voted 80 percent to protect this
area from devel opnent, and to build in east Dublin, so
there weren't -- you know, no growh areas. They were
saying build east Dublin, don't build towards the ridge.

So the city is also cooperating with our
interests, and has put the Dublin voters' voice of ridge
lands initiative on the ballot for Novenber. W expect
a strong majority for this initiative. So | think it's
safe to say both Dublin and Pl easanton are strongly in
favor of protection of the ridge, and thus the speci es,
what ever they be, particularly this whi psnake, since
it's so sensitive on the -- in the area

So we have two very large wal ks of people in
the area that are favoring it. W are -- | might
enphasi ze -- in Dublin having workshops to study how we
woul d conpensate the | andowners, including Roxanne
Ni el sen who spoke earlier for the adjustnment or changes
to their property value for any reason, or taking --
that is buying or whatever, so that they are not being
undul y handi capped in the value of their land. It was
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done fairly and above board and no backroom deal s.

The city is very, very open about this, and
we're very -- doing a lot of research. 1've attended
many of the workshops. So please be very successful at
this. | nmight also note that | have in the past had a
simlar situation on sone |and that was affected by sone
zoning. So I'mvery sensitive to this, but raw land is
very specul ative. There are no guarantees. It's like
st ock.

So Dublin is currently studying how to do
this, and | think everything will work out fine. | hope
t he snake survives. | hope the nmtigations are very
effective. Thank you very nuch for the chance to speak

HEARI NG OFFI CER BI BB: Thank you, M. Ford.
The next speaker will be Joseph Brenkle. M. Brenkle,
if you could cone forward, state your nane, spell it for
the record, indicate who you represent, and begin your
statenent.

JOSEPH BRENKLE: My nane is Joseph Brenkl e.
think we have a ranch in the critical habitat for the
whi psnake, and tonight is the first time | ever heard
about it. | only heard about the neeting through the
citizen -- Resource Conservation District.

I kind of resent the fact that you can put our
land on -- certain restrictions on it without any
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notification at all. You have no trouble finding our
| and when you want to put a parcel tax on it, and

don't see how -- we drove all the way up from Los

Angel es today to see this. I'mtelling you folks, we're
going to fight this tooth and nail. |If we -- we do not
think it is appropriate for people to -- to jeopardize

your use of your land for legitinate ranching interests,
and any possi bl e econonm ¢ advantage w t hout any heari ng,
wi t hout any say-so.

| don't know what to do about this, but this
is just plain wong. W've had this ranch in the fanily
for a hundred years. You put three nmmjor highways
t hrough the place, cut the ranch into three parts. You
had no trouble with that. Now you're beginning to
infringe on the land itself and what we can do with it.

The only useful thing that you can do with the
land is have cattle grazing, and that's beconing nore
and nore difficult, and it's econonmically inpossible to
earn anything off of -- over a million dollar assessed
val uation, and get any incone fromthe place. Wen the
ranch passes to the next generation, the estate taxes
will take it over. So it's just not appropriate that
this taking should occur in this matter. Thank you

HEARI NG OFFI CER BI BB: Thank you very much,
M. Brenkle.
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The next speaker will be Laurie Brown. State
your nane, spell it, indicate who you represent, and
begi n your statenent.

LAURIE BROWN: Hi. Laurie Brown, L-a-u-r-i-e,
B-r-o-wn, and | represent nyself. [|I'mhere to
encourage and urge you to designate all 400,000 proposed
acres as critical habitat for the Al aneda whi psnake. As
Davi d Brauer (phonetic) said |last week, the world is
burning and all | hear is the sound of violins.

We should be trying to save the earth at |east
as fast as we are destroying it. You are the federa
body that can neke a difference here. Please don't nake
short-term econonmic growth and the leisure life, such as
gol f courses, nore inportant than your true mission. W
need you nore than ever

| feel sorry for the ranchers, and
understand the predi canment that they're in, but | think
that there's other ways, and | come from opposing a
devel opnent in Orinda called the Gateway Vall ey,

Mont anera project, and the City of Oinda has taken a
10 million dollar gift fromthe devel oper
So it cuts both ways, and | didn't feel any

sense of a denocratic process going on with that

project. 1'ma property owner, and | think that there's
val ue in open space, and that increases all of -- our
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value of life and quality of life and our property
val ues. Please preserve what's ours, what's unique to
us, and what we place value on as a culture.

| live between the Cal decott and Gat eway
Valley corridor. | hike that area at |least two to three
times a year. Open space is a premiumin the Bay Area.
The Audubon Society recently funded an econoni c study
that people are willing to pay a premumto |live
adj acent to open space. In this overheated real estate
mar ket, huge profits can be nade without golf courses
and other leisure anenities.

When | read the Federal Register on this,
there was -- one of the things that said you were
soliciting coments on was exi stent values, and | know
that where |I live, you' ve been really good about talKking
about that this area -- the wetlands may qualify as
aquatic resources as a national inportance, et cetera,
that it's surrounded by and connects part of a val uable
-- where greenbelt in open space in the East Bay Hills
is a narrow corridor for nmountain lions to nmove through
and is suitable whipsnake habitat, but I would also Iike
to nention as an existence val ue, the geol ogi cal val ue
of this area that | |ive near, between the Cal decott and
Oakl and-Las Tranpas corridor, and | can only quote from
a professor at UC Berkel ey who says, "I would like to
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ask, can you in any way consider that the Siesta Valley
is part of a small but inestimbly val uabl e educati ona
resource for all Californians, and as much of the west

flank of the Valley displays a volcanic cut, et cetera,
et cetera.

Can you consider or calculate the i mense |oss
to the people of the Bay Area and California of such an
utterly unique, accessible, educational resource |ocated
inthe mdst of literally hundreds of schools and
surrounding cities, and I'd like to subnmit those
geol ogi cal papers. Thank you.

HEARI NG OFFI CER BI BB: Thank you very nuch,

Ms. Brown.
Qur next speaker will be Laverne Spotorno.
Ms. Spotorno, if you could cone forward to the
nm crophone, state your name and spell it for the record,
i ndi cate who you represent, and begin your statenent.

LAVERNE SPOTORNO. My nanme is Laverne

Spotorno. S-p-o-t-o-r-n-o. |I'ma private property
owner. | represent nyself and ny famly. | didn't cone
here toni ght prepared to speak. | came prepared to

listen, but after hearing sone of these comments |
couldn't |eave w thout maki ng ny own statenents. So
appreci ate being given the opportunity.
Before | begin ny remarks, | would just |ike
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to preface those remarks by saying that anyone who is a
honeowner in this area certainly nust realize that they
woul dn't have a house to live inif it weren't for the
ranchers or the | andowners who sold their land to a
devel oper so those hones could be built. [If you

woul dn't be living in those honmes, where would you be
[iving now?

| have five rhetorical statenents or
gquestions: First of all, if you re proposing such
wi despread habitat, then you might as well designate the
entire Bay Area as critical habitat for this animal.
Secondly, in all the materials that were distributed
here tonight, | have not seen or read one good single
reason for inplementing such a radical neans of
preserving this aninmal. Just what purpose does the
snake serve? 1s it so critical as to interfere with
human |ife, the conduct of business, and threaten public
heal th and safety.

My third question: Were and when do you
humans take precedence? God put humans at the top of
the creation chain, and said that man was to be in
dom nion of all. Nunber 4, what is the real agenda
here? As far as |'mconcerned, this is nothing nore
than a cover-up for other ulterior notives. Nunmber 5,
what's happened to our private property rights that are
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protected and guaranteed under the Constitution of the
United States? M last question: Does the federa
government have an agency to protect the human speci es?
Thank you.

HEARI NG OFFI CER BI BB: Thank you very nuch,
Ms. Spot orno.

Qur next speaker is Janes Levy.

M. Levy, if you would cone forward. James
Levy, state and spell your nane for us, tell us who you
represent, and begin your statenent.

JAMES LEVY: M nane is James Levy. That's
L-e-v-y. Speaking and representing the Al aneda Creek
Al'liance. | have resided in the San Ranmon Vall ey for
30 years, and have seen the changes that have cone to
this area. |I'mnot a wildlife expert. | do not know
for sure if this reptile is truly in danger of
extinction, but | amsure that the real estate
devel opnent industry in the tri-valley area is in no
danger of extinction. It may be a great wong to hinder
the real estate devel opnent of this valley, but in ny
small opinion | feel it wuld be a far greater wong to
cause or assist the extinction of this small reptile.

The Al ameda Creek Alliance strives to return
t he endangered steel head trout to Alaneda Creek. Unit 5
of this habitat is critical to our cause and to the
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steelhead in this creek, as well as the whi psnake.
Thank you for your tine.

HEARI NG OFFI CER BIBB: M. Levy, thank you
very much.

The next speaker is Ron Gatti. M. Gatti, if
you could conme forward, state your nane, spell it for
the record, let us know who you represent, and begin
your statenent.

RON GATTI: Hello. M nanme is Ron Gatti.

It's spelled Ga-t-t-i. | represent nyself and ny
famly as a property owner, and for the record, | just
wanted to state that to the best of my knowl edge | have
not seen an Al aneda whi psnake on ny property or any
property that |1've viewed in Bollinger Canyon, San
Ranon, California.

I request a field hearing for my property
whi ch conprises of approxinately 61 acres on parce
No. 208210-007 so that this issue can be disni ssed and
nmy property value will not be dim nished.

| would also like to state that in my opinion
t he mappi ng needs to be better and nore specific because
it's really hard to tell which property it affects, and
it -- in this 400,000 acres it just sort of puts a cloud
in all the property in the area as to -- it limts it,
and | also happen to sell real estate, so it affects the
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marketability. It also -- on disclosure issues, which
in turn affects the value, and -- you know, it nay
di m ni sh the value of the property.

Particularly Bollinger Canyon is already
surrounded primarily by Las Tranpas regi onal wilderness
whi ch conprises of approximtely 4,000 acres, and then
you have another 10,000 acres of East Bay MJD watershed
I and, which I would think would be already in that
critical habitat. So isn't that enough land to be
called a critical habitat area to cover the Al aneda
whi psnake?

I've been here for alnpst 50 years, and it's a
great place to live, but if I had it my way, and |I'm
sort of agreeing with the landowners that if it was up
tone, | would just keep it the way it was, you know,
wi th wal nut orchards and pear orchards, because it's
such a great place to live other people have decided to
cone and live here also.

I"mjust wondering that if maybe some of the
critics nost vocal about the | andowners have really in
turn lived in this area that |ong, and maybe you're not
just the new arrivals, because it's just a hard issue to
deal with. |It's a great place to live. 1t has good
jobs, but it's not fair also to limt the | andowners
rights because it affects their value, it dinnishes
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their value, and there should be some sort of mechani sm
in this that allows some conpensation for that.
Certainly a field study to determ ne one way or the
other if the Al ameda whi psnake is on the property, and
if it isn"t, then it should not be included in the
critical habitat. Thank you very much.
HEARI NG OFFI CER BI BB: Thank you, M. Gatti.
Qur next speaker will be Rick Young.
M. Young, if you could cone forward, state your nane,
spell it for the record, let us know who you represent,
and begin your statenent.

RICK YOUNG H. M nane is Rick Young,

that's Ri-c-k, Y-0-u-n-g. |'m speaking as an
individual. 1'ma |law student at the University of
California at Berkeley. | canme here, anong ot her

reasons, to just kind of see how this process is
working. | think I've identified one problemis that
many people here do not have an understandi ng of exactly
how this process works and what these terns all nean. |
noti ced you put out this Critical Habitat, Wat Is It?
handout that |'m holding in ny hand, and people nmust be
either illiterate or not taking the tine to read it,
because there's a | ot of msconception and m sperception
about what's happened here.
So |'ve looked it over. It |ooks pretty
72

COMBS & GREENLEY, INC., A LegalLink Company (415) 512-1234



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sinmple. So | guess people aren't reading it. So maybe
you need to make this sonehow nore avail able, or maybe
nmake it a color version, so that it's alittle nore
appealing to people. | encourage you to sonehow get
people to read this, because | think it would answer a
ot of their questions and allay a lot of their fears.
Maybe you can add sone thene nusic to it, or sonething.
| don't know. Thank you.

HEARI NG OFFI CER BI BB: Thank you, M. Young.

Qur next speaker will be James Hunter.

M. Hunter, if you could conme forward, state your nane,
spell it for the record, indicate who you represent, and
begi n your statenent.

JAMES HUNTER: Hello. M nane is Janes
Hunter. J-a-me-s, Hu-n-t-e-r. |'ma private citizen
My coments will be very brief. | would just like to
say that private ownership is a human convention that is
actually culturally determ ned, and not everyone used
that in the sane manner.

The governnent can totally place any
restriction on activities on private property, and they
do so on behalf of the public interest. The
preconcei ved i dea of hunman -- hunmans being on the top of
some divine list of creation is totally limted to
western religion, and not everyone shares that
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sentiment. Thank you very nuch.

HEARI NG OFFI CER BI BB: Thank you very nuch.
At this point we have called all of the nanmes of the
regi stered speakers. |If there's anyone el se who woul d
like to speak this evening, please register at the
registration table on one of these yellow pieces of
paper, and we will call you to the microphone in a few
mnutes. At this point we will take a brief recess
until we have additional speakers and conclude this
hearing after that. Thank you very nuch.

(Wher eupon, a break was taken from 7:53 p.m
to 7:56 p.m)

HEARI NG OFFI CER BIBB: W Il you pl ease take

your seats now. \We have one nobre person who is

regi stered to speak. Qur next speaker will be -- please
take your seats, please. The next speaker will be John
Banke.

M. Banke, if you could cone forward to the
nm crophone -- please take your seats, people.
M. Banke, if you could cone forward and state your
nane, spell it for the record, tell us who you
represent, and begin your statenent.

JOHN BANKE: Good evening. M nane is John

Banke, B-a-n-k-e. | live at 8540 Manning Road in Contra
Costa County. | represent Tassajara concerned citizens,
74

COMBS & GREENLEY, INC., A LegalLink Company (415) 512-1234



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a portion of the people for USA

| wanted to talk a little bit about -- |
didn't get to be here at the very begi nning of the
nmeeting, so | don't know exactly what you said about how
many snakes are out there. |'ve heard no | anguage from
anyone com ng fromthe environnental side or anybody
who' s tal ked about how many snakes are there.

I've observed this snake for 40 years of ny

life. | see it all the tine. 1've seen themmte. |
see themall over the Bay Area. |'ve seen themin the
park grounds. | have extensive know edge of running

cattle and grazing in the park ground, and San Franci sco
Wat er Conpany, East Bay MJUD. Everywhere | tread in this
area | have seen the whi psnake over the years. |[|'ve
never seen less, |'ve never seen nore. Although on
wetter years you do seemto see nore than you do on
drier years. Yet everybody says this is a snake that
wants to live in the desert and in the sagebrush. The
nost conmmon place | see it is in the grasslands and in
the wet valleys and the creek bottons, and in the water
in the creeks.

No one has tal ked about this habitat. There's
been -- the habitat that | read on the internet that
supposedly all the scientists say, |ooks far from
accurate to ne, fromny personal experience of being out
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in nature, every day, making a living as a rancher, as |
did for 35 years until now.

So | think that the United States Fish &
Wlidlife is doing the public a great disservice by not
doi ng an accurate count on how many snakes are out here.
| do think that there is, as nany peopl e have said, over
170, 000 acres of public ground, parklands, East Bay
Regi onal Park, |and easenents, San Francisco Water
Conpany, East Bay MJD, and so on, and so on. Las
Vaquer o wat er shed, regional |and bank, places where only
peopl e can wal k or ride horseback, no bikes, no
not orcycl es, or anything like that.

That is quite a bit of habitat. | nean, |
think if you think that there's one snake for every five
acres or so, there's probably -- you know, a few hundred
t housand snakes out there in this area. | don't think
that a few hundred thousand snakes suggest that it
shoul d be on the endangered -- headed towards bei ng
endanger ed.

I've seen no sign of the snake bei ng headed
towar ds endanger, and | think until Fish & Wldlife can
conme up with that nunber and prove to the people of the
state of California that this snake is indeed threatened
and headed towards extinction, that no action should be
taken until that can be proven. Thank you
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HEARI NG OFFI CER BI BB: Thank you, M. Banke.
At this point we've called everybody, all the
nanes of the registered speakers. By ny watch it's
7:57. 1s anyone else -- | gather no one el se has
regi stered to speak.

So at this point we will end this hearing. |

want to thank you all for coming out. W'Il take a very

good | ook at your statenments. W appreciate the tine

you've taken. It's been very informative. This hearing

is now closed. W are now off the record.
(Wher eupon, the hearing was

adjourned at 7:00 p.m)
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